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COMPULSORY ARBITRATION IN AUSTRALIA AND 
NEW ZEALAND 

M. B. HAMMOND 
Ohio State University 

A TWENTY minutes' discussion of compulsory arbitra- 
tion in the Australasian colonies of Great Britain 
will have to neglect details and give scant attention 
to the historical development. Furthermore, differences in the 
legislation of the various states, even important differences, 
will have to be ignored, for the most part, and the systems 
treated as though they were uniform. Only a brief description 
of the methods employed will be given, and in reporting the 
practical results of the laws, broad generalizations will have 
to be made with but little reference to the evidence which 
would support them. 

Compulsory arbitration in one form or another exists in 
New Zealand and in all the Australian states except Victoria 
and Tasmania, which regulate the relations between employers 
and employees by means of wages boards but do not under- 
take to prohibit strikes, except that there is a clause in the 
Tasmanian law forbidding strikes against attempted en- 
forcements of the wages boards' determinations. Compulsory 
arbitration is also the method employed by the government of 
the Commonwealth of Australia in endeavoring to settle in- 
dustrial disputes " extending beyond the boundaries of any 
one state." Although some states have only recently adopted 
the system of compulsory arbitration, it may be worth while 
to point out that no state having adopted it has seen fit to 
abandon it and all the earlier states to enact compulsory arbi- 
tration laws have, within recent years, revised their laws in 
the direction of making them more comprehensive. 

In spite of the fact that most people who talk of the 
Australian method of dealing with industrial disputes place 
emphasis upon the feature of compulsion, all the states having 
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arbitration courts endeavor to make the fullest possible use 
of either mediation or conciliation, and sometimes of both, 
before proceeding to the more radical plan of referring dis- 
putes to the court for a hearing. Most disputes are in fact 
settled without the necessity of a formal hearing by the court 
and the success of the conciliatory method is universally ad- 
mitted. Mr. Alexander Stewart, the industrial registrar of 
the Commonwealth court, says that the clause in the Concilia- 
tion and Arbitration Act which authorizes the judge to act as 
mediator is "the most useful provision. in the act," and Mr. 
Justice Higgins of the High Court of Australia, who since 
1907 has presided over the Commonwealth arbitration court, 
has said: 

" In connection with my arbitration court, in particular, 
much of my best work has been done in quiet conference be- 
hind the court, procuring agreements without arbitration." 
The same method of having the judge of the arbitration court 
serve as a mediator before proceeding to a formal hearing of 
a dispute is used in Western Australia, in South Australia 
and in Queensland, and apparently with good results. 

In New Zealand and in New South Wales there are con- 
ciliation commissioners, who, on receiving notice that an in- 
dustrial dispute has arisen, proceed at once to the scene and 
endeavor to secure a voluntary agreement between the parties. 
If they fail in this, the commissioner has the authority to 
summon the parties to attend a conference at which he pre- 
sides and in which he endeavors to reach a solution of the 
difficulties by the method of conciliation. The disputants 
need not wait, however, for the commissioner to take cogniz- 
ance of the dispute. Either of them may make application 
to have the dispute heard by a conciliation council and this is 
the usual method followed. Both the applicants and the re- 
spondents nominate the persons whom they desire to represent 
them in the council and, unless there are serious objections to 
these persons acting, they are appointed by the commissioner. 
With minor exceptions, no person may serve in this capacity 
who is not himself actually engaged in the industry concerned, 
either as an employer or as an employee. 
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These conciliation councils in New Zealand are the most 
successful agencies for the regulation of industrial relations 
and the prevention of strikes with which I am acquainted. 
The parties to the dispute gather around a table and discuss 
in a thoroughly informal manner the claims made by the ap- 
plicants. Any person having an interest in the matter has a 
right to be heard in person or by means of a representative, 
but attorneys may not appear and no effort is made to follow 
legal methods of procedure. The commissioner who pre- 
sides has no vote but he has the authority to continue the 
negotiations until he has reason to believe that no agreement 
is possible. He is constantly on the lookout for weak points 
in the argument and when a deadlock occurs, he is likely to 
ask the representatives of one of the parties to retire from the 
room while he talks matters over with those who remain. At 
such times he does not hesitate to inform them of the weakness 
of their position, as he sees it, and he urges them to make con- 
cessions rather than to have the case go to the arbitration court 

The success of the New Zealand conciliation councils in 
settling disputes is shown by the statement that from January 
I, 1909, when they began their work, down to March 31, 1 91 5, 
the councils had dealt with 694 disputes. Of this number, 
466, or approximately two-thirds, were fully settled in coun- 
cil, 130 more had been substantially settled there, with only a 
few points on which an agreement had not been reached to be 
referred to the court, while in only 98 cases, or about one- 
seventh of the total number, was it impossible to settle the 
main difficulties and the whole dispute had to be referred to the 
court. It would, however, be a great mistake to conclude that 
this happy experience which New Zealand has had with con- 
ciliation shows that the arbitration courts were not needed. 
The truth of the matter is that the one great reason why the 
conciliation commissioners have been able to secure so many 
voluntary agreements from the disputants is that these dis- 
putants realized that unless they did reach an agreement, the 
dispute would go automatically to the arbitration court for 
settlement. Experience everywhere shows that the parties to 
a dispute prefer to settle their own differences rather than to 
have the intervention of a third party. 
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Conciliation has this further advantage over arbitration: it 
is more flexible and can be easily adapted to a given set of 
conditions, since the parties who make the agreement are 
familiar with the technical and trade conditions of the in- 
dustry and are less guided by precedents than a court would be. 

Although conciliation has accomplished many useful re- 
sults in New South Wales under the present law, which dates 
from 1 91 2, its success there has been less noteworthy than in 
New Zealand. The most of the failures have been in the 
mining districts. All students of industrial relations know 
that controversies over the wage bargain are more frequent 
among miners, the world over, than among other workers. A 
full explanation of this fact would involve many elements, but 
it may be said that the most important reason is that working 
conditions in the mines, different from those contemplated at 
the time the agreement was entered into, make their appear- 
ance at any time and in the most unexpected manner and are 
constantly giving rise to different interpretations of the work- 
ing agreement. When the last arbitration law was passed in 
New South Wales, the government undertook to meet this 
situation in the mining districts by providing special concilia- 
tion committees for the mining industry, but they do not appear 
to have lessened the number of strikes. Industrial peace is 
apparently not a by-product of coal mining. 

In all the Australasian states having the system of com- 
pulsory arbitration, the voluntary industrial agreements made 
by employers and employed are given full recognition in law 
and, when registered, have the same binding force as do the 
awards of the courts. Many such agreements, including those 
made in the conciliation councils, are found in all the arbitra- 
tion states. It has generally been found desirable to have 
these agreements submitted to the arbitration court for its 
approval and possibly for revision. This revision does not 
undertake to change the terms of the agreement, but it may 
be desirable for the court to use its own phraseology for some 
of the clauses. The court may later have to interpret these 
agreements and it is important that their meaning should be 
made clear. The court is also interested in seeing that indus- 
trial agreements do not overlap or conflict with existing awards. 
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When both mediation and conciliation have failed to secure 
a voluntary agreement between disputants, the industrial dis- 
pute goes to the arbitration court for a hearing on its merits 
and for the making of an award which is made binding on 
both parties for the period covered by the life of the award, or 
until the award is superseded by a new award or industrial 
agreement. 

In every state the arbitration court is presided over by a 
judge of the highest court or by one who has equal rank. In 
New Zealand a representative of the employers and a repre- 
sentative of the workers, chosen by their constituents, sit as 
members of the court with the judge and have equal authority 
with him in determining the matters in controversy. In the 
Australian courts the judge sits alone, though he may ask for 
assessors representing both sides to the controversy to sit with 
him and advise him in regard to technical industrial matters. 
In practice this is seldom done. 

In all the arbitration courts the effort is made to simplify 
the proceedings before the court. The usual rule is that at- 
torneys may not appear, but this has resulted in the develop- 
ment of what may be considered as a class of laymen attorneys, 
the secretaries of the trade unions and of the employers' as- 
sociations, who are thoroughly familiar with the arbitration 
law and with the previous decisions of the courts, and who, 
because of their thorough familiarity with the technical mat- 
ters of the trade concerned, are able to argue the case with 
more skill than could the lawyers. The judge himself always 
takes an active part in the proceedings, questioning closely the 
witnesses in regard to matters in which he is in doubt and, 
what is perhaps equally important, cutting short or refusing 
to hear evidence which appears to him irrelevant or with which 
he considers himself thoroughly familiar. 

When the case has been heard and a decision reached, it 
takes the form of an award which covers all the matters in 
controversy and which binds not only the parties to the original 
dispute but all other employers and employees in that industry 
or trade who are either named in the award or who carry on 
their business within the area designated by the award. Fre- 
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quently the award covers the entire state or, in the case of the 
awards of the Commonwealth court, the whole of Australia. 
It may at first thought seem suprising that an arbitration 
award should undertake to bind employers and their employees 
when they have not participated in the dispute and may have 
had no disagreement whatever. A little consideration of the 
matter will, however, show that this is one of the inevitable 
consequences of compulsory arbitration. 

To make an award which fixes the wages to be paid, the 
hours to be worked and many other conditions of employment, 
binding on certain employers in the industry and not on their 
competitors, would give the latter great advantages and might 
easily mean the ruin of those bound by the terms of the award. 
The attempt is made to deal justly with all by giving to all 
persons likely to be affected by an award an opportunity to 
present their claims and objections at the time the case is heard. 

The industrial agreements ratified by the arbitration court 
and the court's own awards cover all the matters complained 
of by the parties who have sought a hearing which unless 
settled will, it is claimed, lead to a strike or a lockout. Of 
necessity this means a good deal of interference by the courts 
with the conduct of industry. The contractual relationship 
which usually exists between employers and their employees 
is a good deal disturbed, and indeed some able lawyers and 
judges have asserted that freedom of contract in industrial re- 
lations no longer exists under compulsory arbitration. This 
is a situation not contemplated by the men who framed and by 
those who voted for the first compulsory arbitration laws ; yet 
no other outcome was possible. These laws and the awards 
of the arbitration courts have resulted in the most complete 
system of industrial regulation which the modern world had 
ever known prior to the outbreak of the present war. To my 
mind this is the most important fact to be taken into con- 
sideration by those who are interested in the subject of com- 
pulsory arbitration. The success of the scheme is far more 
dependent on the wisdom of this mode of regulating industry 
than it is on the answer to the question, does it prevent strikes ? 
That such governmental regulation of industry is a necessary 
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consequence of compulsory arbitration will be evident if one 
reflects that for an arbitration court to prevent strikes it must 
lay down the conditions under which men are to be employed. 
Its authority must be sufficient to enable it to deal with all 
those matters which may be made the subject of an industrial 
dispute. From the New Zealand awards alone I have com- 
piled a list of not less than seventy separate and distinct sub- 
jects with which the Dominion arbitration court has been 
obliged to deal. Some of the matters, such as the right of 
the workers to demand the discharge of a cook, or the obliga- 
tion of the employer to give the men an opportunity to smoke, 
may seem of trivial importance, but if they are regarded by 
the parties themselves as of sufficient importance to lead to a 
strike, there is no alternative for the court. It must decide 
the matter, if it is to perform its function of attempting to 
preserve industrial peace. 

If compulsory arbitration is to succeed in preventing strikes, 
it must first of all create conditions under which strikes are 
unlikely to occur. To understand how it does this let us dis- 
cuss briefly the most important matters which have been dealt 
with by the courts and see the character of the industrial regu- 
lations which they have imposed upon employers. 

1. In all industries and trades in which awards have been 
made (and they include all the important industries and occu- 
pations except agriculture and domestic service) the lowest 
grades of workers have obtained a living wage which has 
slowly and steadily been raised by the courts as the cost of 
living has increased. 

2. Skilled workers have obtained a minimum wage in their 
respective trades in excess of that paid to the unskilled work- 
ers. This has been intended to compensate the lowest grade 
of skilled workers and to take into consideration the degree of 
regularity of employment. No attempt is usually made to 
fix the actual wages paid to those having superior skill or 
attainments. 

3. The eight-hour day has been established in practically 
all industries which are not required by the nature of the oc- 
cupation to continue operations for a longer period. In many 
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occupations the hours of work have been fixed by the courts 
at 44 or 45 per week. 

4. In all those trades in which the workers are strongly or- 
ganized — and they now include all the most important occupa- 
tions — trade unionists have been given the preference in em- 
ployment over other workers. This grant of preference has 
been accompanied by the provision that it shall continue to 
operate only as long as the union is open to any worker pos- 
sessing the requisite skill and agreeing to pay the very moder- 
ate entrance fees and monthly or weekly dues which the court 
prescribes. Preference to unionists will seem to some in my 
audience an extraordinary action on the part of a court which 
is supposed to respect the rights of all workers, non-unionists 
as well as others, but the system of compulsory arbitration 
requires that collective bargaining be considered as the normal 
and usual method of making industrial contracts, and the con- 
ditions imposed by the courts do not prevent the man outside 
the union from securing work nor do they prevent the employer 
from hiring him. They simply make it necessary for him to 
join the union. 

5. Other important matters covered by the courts' awards 
are the number and proportion of apprentices who may be em- 
ployed, the amount of overtime which may be worked and 
the rate of pay for such overtime, the number of holidays and 
when they are to occur, hours for meal-time, the character 
of board and accommodations to be furnished men not living 
at home, preference of employment to be accorded to workers 
already employed when new machinery is introduced, senior- 
ity in promotion, etc. 

To workers generally the system of compulsory arbitration 
tends to guarantee a fairly high level of earnings and mod- 
erately good working conditions, which may not be so good as 
strongly organized bodies of workers could obtain without the 
support of the law but which are better than most laborers 
would obtain without some scheme of industrial regulation. 
Personally, I am not convinced that these wages and working 
conditions are better in the arbitration states than in the State 
of Victoria, which regulates wages and hours by means of 
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wages boards and does not undertake to prohibit strikes. But 
if I had to choose between compulsory arbitration and the 
industrial anarchy which exists in many places in this country, 
I should unquestionably prefer compulsory arbitration, be- 
cause I should know that the lowest grades of workers could 
obtain by it comfortable working conditions and at least sub- 
sistence wages. 

To the employer the greatest advantage of compulsory arbi- 
tration lies in the fact that if he is willing to pay good wages 
and provide good working conditions, he will be able to do so 
without having his competitors undersell him because of their 
less favorable working conditions. The standards set by the 
court will be applicable to them as well as to him. 

How far the system of compulsory arbitration has lessened 
strikes is a question which can not be answered from statistics 
alone, nor do all the states show the same results. It is cer- 
tainly true that compulsory arbitration has not put an end to 
strikes, as the book written by Mr. Henry Demarest Lloyd 
in the early days of the New Zealand system caused 
some people to think. The expectations aroused by that ac- 
count were entirely too sanguine and were not reasonable. 
Few laws succeed in curing entirely the evil which they at- 
tempt to prohibit. A strike is nothing more than a concerted 
refusal of men to continue at work under what they consider 
unsatisfactory conditions, and although strikes bring un- 
doubted inconvenience to the public, which is warranted in 
trying to prevent them, most men are likely to think that a re- 
fusal to continue at work under unsatisfactory conditions is not 
a very serious offense, even if the law does impose penalties 
upon such action. 

The best cure for strikes is, as has already been stated, 
to provide conditions under which men have no incentive to 
strike, because they could not hope to obtain better conditions 
than those which the law has provided. Where the Aus- 
tralasian laws and awards have succeeded in providing such 
conditions, strikes have ceased; where they have failed to 
give satisfaction, as in the mining regions of New South 
Wales and Western Australia, strikes have continued in 
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spite of legal prohibitions. All the drastic penalties which 
the law has provided against strikers in these states, such as im- 
prisonment of the strike leaders and heavy fines on individual 
strikers, have failed of their purpose. Wherever they have 
been imposed they have failed to meet the approval of the 
public at large, and the laws which provided these penalties 
have been repealed. Moderate fines on individual strikers and 
somewhat heavier ones on the unions which have initiated 
or supported the strike have met with approval and have per- 
haps exercised a deterrent influence on strikes. More effective 
than any of these penalties is the action recently taken by the 
courts in canceling the awards when the workers violate their 
terms. These awards, as we have seen, grant very considerable 
privileges to the workers and are easily made obligatory upon 
employers. If the workers refuse to accept them, it is felt 
that they should not be made binding upon employers whose 
employees have engaged in a strike. The unionists can not 
eat their cake and have it, too. 

In spite of the failure of the compulsory arbitration laws 
entirely to prevent strikes, New Zealand has certainly had 
remarkable success in reducing strikes under her laws. Be- 
tween January I, 1895, when the first compulsory arbitration 
law became effective, and March 31, 191 5, there were only 53 
strikes in New Zealand which came within the scope of the 
law, which, in that country, applies only to registered unions. 
Even this statement exaggerates the situation, for 31 of the 53 
resolve themselves into two sympathetic strikes of slaughter- 
men which spread, district by district, throughout the 
Dominion. There were during these same years 95 strikes 
of unregistered unions, but these did not come within the pro- 
hibitions of the law. 

The results attained by the Australian Commonwealth Arbi- 
tration Act have been even more remarkable. In May 19 14, 
after the act had been in force for over nine years, and had 
been used in connection with disputes covering the greatest 
industries of Australia, and applying to thousands of workers 
throughout the various states, the industrial registrar of the 
arbitration court was able to make this statement : 
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" Up to the date of this report not a single instance of a 
strike within the jurisdiction of the court had been brought 
to my knowledge, and I know of no instance in which an award 
of the court had been flouted either by an employer or 
employee." 

South Australia and Queensland, the latest states to adopt 
arbitration as a means of regulating industry, have appar- 
ently had happy results, few if any strikes having occurred 
in those states since 191 2, when the present legislation was 
enacted. 

The popularity of compulsory arbitration throughout Aus- 
tralia is not to be doubted. This is true even of New South 
Wales and Western Australia, where strikes still take place 
in considerable, if diminished, numbers. Employers were al- 
most unanimous in their opposition to the system when it was 
first adopted, and they still find fault with the administration 
of the laws. Few of them, however, are willing to admit that 
they would like to see the system abolished. 

In view of the great gains which have accrued to laborers 
as a result of the arbitration courts' awards, it is not sur- 
prising that the majority of trade unionists are loud in their 
praise of the system. An idea seems to prevail in this 
country that labor in Australia and New Zealand has turned 
its back on this system. This opinion seems to be due to the 
recent strikes which have taken place in those countries, es- 
pecially the general strike among coal miners and transport 
workers which occurred in New Zealand in 19 13. 

To judge from such events that compulsory arbitration has 
lost popularity with the workers would be as erroneous as to 
conclude that I. W. W. activities in this country indicate that 
trade unionists no longer favor collective bargaining. The 
New Zealand strike of 191 3 and many, if not most, of the 
Australian strikes, have been under the leadership of men who 
are frankly opposed to the wage system and who have, for the 
present at least, given their adherence to syndicalism. The 
steady increase in the number of unions which register under 
the New Zealand act in order that they may apply for awards 
in their trades shows that the arbitration system still appeals 
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to the majority of workers. The many trade-union secre- 
taries with whom I talked in New Zealand and Australia were 
frankly unable to understand why American trade-union 
leaders were opposed to compulsory arbitration. 

Whether compulsory arbitration will prove to be a perma- 
nent feature of Australasian industrial life is a subject which 
may well lend itself to debate. That some system of govern- 
mental regulation of the wage contract will continue as long 
as the wage system itself continues seems a safe prediction. 
At present the regulation by arbitration courts seems the most 
popular method in Australia. To the observer from outside, 
it seems questionable whether those parts of the laws which 
prohibit strikes, when no really effective mode of enforcing 
these prohibitions has been discovered, are likely to persist. 
As already indicated, however, these provisions have long 
since ceased to be the significant feature of the arbitration 
laws and the system as a whole should not be judged solely by 
its failure to put an end to strikes, even though this was the 
original purpose which the framers had in mind. 



